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Casenote
United States v. Osman: Including
Future Therapy Costs In
Mandatory Restitution Awards Is
The Growing Trend Among
Circuits, but Is It Wise?*
I. INTRODUCTION

Mandatory restitution awards for child victims of sex crimes and child
pornography now include future therapy costs. This trend, while
theoretically increasing the amount of restitution awarded to the victim,
can have unintended harmful consequences. The United States Court of
Appeals for the Eleventh Circuit in United States v. Osman,' as a matter
of first impression, upheld a restitution order under the Mandatory
Restitution for Sexual Exploitation of Children Act (Mandatory
Restitution Act) 2 to include future therapy expenses.

William Edward Osman pleaded guilty in the United States District
Court for the Middle District of Florida to the possession, production, and
distribution of child pornography of his infant daughter. 3 As a part of his
plea deal, Osman agreed to pay restitution under the Mandatory
Restitution Act, which included future therapy costs for his daughter. 4

* The Author wants to thank her faculty advisor, Professor Sarah Gerwig-Moore,
for her invaluable guidance and insight while writing this Casenote. The Author also wants
to give a special thank you to her parents, Nassif Mahfoud and Elizabeth Mahfoud, for
giving her a life full of support, advice, and encouragement.
1. 853 F.3d 1184 (11th Cir. 2017).
2. 18 U.S.C. § 2259 (2017).
3. Osman, 853 F.3d at 1185.
4. Id.
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Osman appealed the restitution amount, saying that the awarded
amount was too speculative due to the young age of his daughter.
However, the Eleventh Circuit affirmed the restitution award, holding
that future therapy was not too speculative, but a given, considering the
severity of the crime. 5
This decision follows the trend of other circuit courts to include future
therapy costs in mandatory restitution awards. 6 In previous versions of
the restitution statute, Congress gave sentencing courts the discretion to
award restitution by factoring both the victim's losses and the
defendant's financial situation when determining a restitution amount.7
In the current version of the statute, however, restitution is mandatory
and covers all of the victim's losses if the victim can show that the
defendant's actions proximately caused the victim's losses. 8 When
Congress enacted mandatory restitution, the intent was for defendants
to fully contribute to the rehabilitation of their victims. 9 But ordering
restitution without regard to the economic situation of the defendant can
have unintended negative consequences. Restitution awards that do not
consider the economic situation of the defendant can lead to awards a
defendant will not be able to pay, potentially leaving the victim unable
to recover for any losses.10 This raises the question about whether
mandatory restitution awards including future therapy costs will end up
doing more harm than good for both victims, who may not receive the full
amount of their award, and defendants, who may suffer consequences
due to the inability to pay a high restitution award.
II. FACTUAL BACKGROUND
William Edward Osman pleaded guilty to production of child
pornography, distribution of child pornography, and possession of child
pornography." Between December 2012 and September 2013, Osman

5. Id. at 1185, 1192.
6. Id. at 1190.
7. See Beth Bates Holliday, Annotation, Who Is a "Victim" Entitled to Restitution
Under the Mandatory Victims Restitution Act of 1996 (18 U.S.C.A. § 366A), 26 A.L.R. Fed.
2d 283 (2008).
8. 18 U.S.C. § 2259.
9. Victim Justice Act, S. REP. No. 104-179, at 2 (1995).
10. See, e.g., Alanna D. Francois, Paroline v. United States: MandatoryRestitution an
Empty Gesture, Leaving Victims of Child PornographyHoldingthe Bag, 42 S.U. L. REV. 293
(2015).
11. Osman, 853 F.3d at 1185. Osman was charged by a grand jury with the following
counts:
(1) six counts of production of child pornography, in violation of 18 U.S.C.
§ 2251(a), (e) (Counts 1-6); (2) one count of distribution of child pornography, in

2018]

UNITED STATES V. OSMAN

971

sexually abused his one-year-old daughter, A.E. In September 2013,
Osman sent images of his daughter to another person, M.G., who, in
return, gave child pornography images of his three-year-old daughter to
Osman.1 2 In October 2013, an agent from the Department of Homeland
Security searched his residence and found over 194 movies and 588
pictures of child pornography, including images of A.E. and M.G.'s
daughter. 13
A grand jury charged Osman with nine counts related to child
pornography, including the production, distribution, and reception of
child pornography. Osman pleaded guilty to three of the charges and
agreed to make full restitution to his daughter under the Mandatory
Restitution Act. 14
At the restitution hearing, the government presented evidence of
A.E.'s future need of counseling by calling Sharilyn Rowland Petrie, a
counselor who specialized in work with child victims of sexual abuse, to
testify about A.E.'s future expected therapy costs.' 5 Petrie testified that
there were four times in the victim's life that she would need therapy due
to the repercussions of this crime.' 6 First, as a baby, A.E. would need Eye
Movement Desensitization and Reprocessing, a type of therapy aimed at
young victims of childhood sexual traumas.1 7 Second, A.E. would need
therapy around seven or eight years of age, when A.E. would recognize
the difference in her family structure-that is, her missing father-and
start asking questions.' 8 Third, A.E. would need therapy during her

violation of 18 U.S.C. § 2252A(a)(2)(B), (b)(1) (Count 7); (3) one count of receipt
of child pornography, in violation of 18 U.S.C. § 2252A(a)(2)(B), (b)(1) (Count 8);
and (4) one count of possession of child pornography, in violation of 18 U.S.C.
§ 2252A(a)(5)(B), (b)(2) (Count 9). Under a plea agreement, Osman pled guilty
to one count of production of child pornography (Count 1), one count of
distribution of child pornography (Count 7), and one count of possession of child
pornography (Count 9). As part of the plea agreement, Osman agreed to make
full restitution to A.E. under the Mandatory Restitution for Sexual Exploitation
of Children Act, 18 U.S.C. § 2259. The district court sentenced Osman
cumulatively to sixty years of imprisonment.
Id.
12. Id.
13. Id.
14. Id.
15. Id. at 1185-86.
16. Id. at 1186.
17. Id. Petrie explained that there are two types of therapies available for victims of
child pornography, Eye Movement Desensitization and Reprocessing and cognitive
behavioral therapy. Because A.E. was so young at the time of the trauma, Petrie explains
that the memories of her abuse would be stored in a nonverbal format; for this reason,
Petrie chose to use the Eye Movement Desensitization and Reprocessing method. Id.
18. Id.
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teenage years when she grows into sexual maturity and learns the nature
of what happened to her.1 9 Finally, A.E would need a round of therapy
when she would be either choosing a life partner or considering having
children of her own. 20 Petrie testified that she based her prediction on
years of research into the consequences resulting from early traumatic
life events. 21 Osman, however, argued that her testimony was too
speculative, especially given the young age of his daughter. The district
22
court awarded $16,250 in restitution fees, and Osman appealed.
The Eleventh Circuit affirmed the lower court's decision, stating that
the district court properly included the future therapy cost in its
restitution award and noted, as a matter of first impression, that
restitution under the Mandatory Restitution Act may include restitution
for the cost of future therapy. 23
III. LEGAL BACKGROUND
Criminal restitution is a common law remedy that aims for defendants
to atone and make their victims whole. 24 Federal courts do not have the
inherent authority to award restitution. 25 However, Congress can give
courts authority to award restitution through enacting statutes. 26
A. The Victim and Witness ProtectionAct of 1982 and New York v.
Ferber
In 1982, Congress enacted the Victim and Witness Protection Act
(VWPA) 27 to allow restitution awards to victims of serious crimes that
fell under Title 18 of the United States Code. 28 Under the VWPA, courts
19. Id. at 1187.
20. Id.
21. Id. at 1186.
22. Id. at 1187-88.
23. Id. at 1189, 1191-92.
24. United States v. Brennan, 526 F. Supp. 2d 378, 382 (E.D.N.Y. 2007). In Brennan,
the district court held that criminal restitution in criminal cases is embedded in common
law:
[Ilf any person be convicted of larciny by the evidence of the party robbed, he
shall have full restitution of his money, goods, and chattels, or the value of them
out of the offender's goods, if [he] has any, by the writ to be granted by the
justices. And this writ of restitution shall reach the goods so stolen,
notwithstanding the property of them in endeavored to be altered by sale in
market overt.
Id. (quoting WILLIAM BLACKSTONE, COMMENTARIES *356).
25. United States v. Love, 431 F.3d 477, 479 (5th Cir. 2005).
26. Id.
27. 18 U.S.C. § 3663 (2008).
28. Id.; Victim and Witness Protection Act, Pub. L. No. 97-291, 96 Stat. 1248 (1982).
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had the discretion to award restitution and take into consideration the
amount of the victim's loss resulting from the offense and the financial
29
resources and earning ability of the defendant.
In that same year, the Supreme Court of the United States decided
New York v. Ferber,30 which involved a New York statute prohibiting a
person from knowingly promoting or distributing a sexual performance
of a child under sixteen years old.31 In Ferber, the Court recognized that
child pornography was a national problem and that expression of child
pornography was not protected speech under the First Amendment of the
United States Constitution. 32 The Court further determined that states
had a compelling interest in safeguarding the physical and psychological
health of a minor. 33 Justice White delivered the Court's opinion in Ferber,
which was highly influential in subsequent cases involving the sexual
34
exploitation of a child.
B. The MandatoryRestitution for Exploitation of Children Act of 1994
In 1994, Congress enacted the Mandatory Restitution Act, which made
awards of restitution mandatory for victims of crimes involving the
sexual exploitation of children. 35 Congress included this section as a part
of the Violence Against Women Act of 1994,36 intending to require federal
37
criminal defendants to pay full restitution to the victims of their crimes.
The Mandatory Restitution Act took away the courts' discretion in
awarding restitution and required courts to impose restitution to victims
of violent crimes. 38 The Mandatory Restitution Act, unlike the VWPA,
39
does not take the defendant's financial situation into account. But like
the VWPA, the government bears the burden of proof regarding the
losses a child sustains due to being sexually exploited, and the
government must meet its burden of proof by a preponderance of the
evidence. 40 This shift from discretionary restitution awards to mandatory

29.
30.
31.
32.
33.
34.
35.
36.
626-27
37.
38.
39.
40.

18 U.S.C. § 3663(B)(i) (2008).
458 U.S. 747 (1982).
Id. at 749.
Id. at 749, 757-58.
Id. at 756-57.
Id. at 749.
18 U.S.C. § 2259.
42 U.S.C. § 13981 (2017), invalidatedby United States v. Morrison, 529 U.S. 598,
(2000); 34 U.S.C. § 12361 (2017).
18 U.S.C. § 2259; S. Rep. No. 104-179, at 12-14.
18 U.S.C. § 2259(b)(4) (2017).
Id.
18 U.S.C. § 3664(e).
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restitution awards signaled a shift in the theory of punishment and the
purpose of awarding restitution. 41 Discretionary restitution considers the
financial circumstances of the defendant and is more punitive, while
mandatory restitution is more victim-focused as it aims to make the
victim whole again regardless of the financial circumstances of the
defendant.42
The Mandatory Restitution Act states that the defendant shall pay
restitution to the victim for the full amount of the victim's losses. 43 Before
district courts can award restitution under the Mandatory Restitution
Act, they must determine three issues. The first is whether the victim of
the crime is considered a victim under the statute. 44 The second is to
define the meaning of awarding the "full amount of the victim's loss" and
whether the Mandatory Restitution Act encompasses all the victim's
losses. 45 The third is to define "losses suffered by the victim as a
proximate result of the offense."46
The first question is who is a victim under the Mandatory Restitution
Act. Restitution under the Mandatory Restitution Act can only be
awarded to a victim.

47

The statute defines victim as:

[T]he individual harmed as a result of a commission of a crime under
this [statute], including, in the case of a victim who is under [eighteen]
years of age, incompetent, incapacitated, or deceased, the legal
guardian of the victim or representative of the victim's estate, another
family member, or any other person appointed as suitable by the
court. 4 8

In Ferber, the Supreme Court of the United States determined that
the making and distribution of pictures and films depicting sexual
activity by juveniles "intrinsically related to the sexual abuse of children"
and that the "materials produced are a permanent record of the children's
participation and the harm to the child is exacerbated by their

41. See Holliday, supra note 7.
42. See, e.g., William M. Acker, Jr., The Mandatory Victims Restitution Act Is
Unconstitutional. Will the Courts Say So After Southern Union v. United States?, 64 ALA.
L. REV. 803 (2013).
43. 18 U.S.C. § 2259(a)(3) (2017).
44. Id. § 2259(c) (2017).
45. Id. § 2 259(a)(3).
46. Id. § 2259(b)(3)(F) (2017).
47. Id. § 2259(c).
48. Id.
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circulation." 49 This means that the Mandatory Restitution Act considers
50
a child who is involved in child pornography a victim under the statute.
Under the Mandatory Restitution Act, the "full amount of the victim's
losses" includes the costs incurred by the victim for the following:
"medical services for physical, psychiatric, or psychological care; physical
and occupational therapy or rehabilitation; necessary transportation,
temporary housing, and child care expenses; lost income; attorney's fees,
as well as other costs incurred; and any other losses suffered by the
51
victim as a proximate result of the offense."
However, the Mandatory Restitution Act is not all encompassing for
52
all of the victim's losses. In United States v. McDaniel, the United
States Court of Appeals for the Eleventh Circuit held that the Mandatory
Restitution Act "limits recoverable losses to those proximately caused by
the defendant's conduct." 53 There was a split within the circuits, however,
over whether the Government must show proximate cause during the
54
restitution hearing for recovery of the victim's losses.
C. Paroline v. United States
The Supreme Court of the United States resolved the circuit split in
55
Paroline v. United States, holding that victims must show that the
56
In Paroline, the
defendant's offense proximately caused their losses.
one count of
to
guilty
pleaded
Paroline,
Randall
Doyle
petitioner,
possession of material involving the sexual exploitation of children and
admitted to possessing hundreds of images of child pornography,
including two pictures depicting the sexual exploitation of "Amy," now a
57
young woman, when she was a young girl. Amy sought restitution
under the Mandatory Restitution Act for the amount of $3.4 million,
which included loss of income, future counseling costs, and attorney's fees
and costs, while stipulating that she did not know Paroline and that none
55
of her losses came from any specific knowledge of him or of his conduct.
The United States District Court for the Eastern District of Texas
declined to award restitution in this case by concluding that the

49.
50.
51.
52.
53.
54.
55.
56.
57.
58.

Ferber, 458 U.S. at 759.
Id. at 759-60.
18 U.S.C § 2259(3) (2017).
631 F.3d 1204 (11th Cir. 2011).
Id. at 1208.
Paroline v. United States, 134 S. Ct. 1710 (2014).
134 S. Ct. 1710, 1718 (2014).
Id. at 1721-22.
Id. at 1716.
Id. at 1717-18.
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government did not meet its burden of proof in showing that Paroline
directly produced Amy's losses due to his possession of her pictures.5 9 On
appeal, the United States Court of Appeals for the Fifth Circuit reversed,
determining that the Mandatory Restitution Act "did not limit restitution
to losses proximately caused by the defendant, and each defendant who
possessed the victim's images should be made liable for the victim's
entire losses from the trade of her images, even though other offenders
played a role in causing those losses."60
The question in Parolinewas whether the Mandatory Restitution Act
limits restitution to losses proximately caused by the defendants'
offensive conduct. 61 The Supreme Court interpreted proximate result in
the Mandatory Restitution Act as not being so strict to require but-for
causation and reasoned that, because Congress made restitution
mandatory under this Act, the purpose of the Act was to make it easier
for victims to be compensated. 62 The Court laid out factors for the district
courts to consider when they decide how much to award in restitution. 63
These factors are: (1) the number of criminal defendants contributing to
the victim's losses; (2) reasonable predictions of the number of future
offenders likely to be caught and convicted for crimes contributing to the
victim's losses; (3) any available and reasonably reliable estimate of the
broader number of offenders involved; (4) whether the defendant
reproduced or distributed any images of the victim; (5) the number of
images the defendant possessed of the victim; (6) whether the defendant
was involved with the initial production of the images; and (7) other facts
relevant to the defendant's role. 6 4

The Court, using the factors it set in Paroline,ended with a 5-4 split
decision with the majority reversing the lower court's decision, stating
that its interpretation of the statute as requiring but-for causation was
incorrect and that Amy could not recover under the Mandatory
Restitution Act.6 5 The Justices believed that but-for causation could lead
to restitution that was unduly hard against the defendant since
according to the facts in Paroline, the defendant had only two pictures of
Amy and did not contribute to all of her losses. 6 6

59.
60.
61.
62.
63.
64.
65.
66.

Id. at
Id.
Id. at
Id. at
Id. at
Id.
Id. at
Id. at

1718.
1719.
1726-27.
1728.
1730.
1728-29.
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One of the dissenting opinions, written by Chief Justice Roberts,
took the fear of
argued that the Mandatory Restitution Act already
awarding an unfair amount of restitution towards the victim into
account.6 7 He stated that the language of the statute gave the court the
ability to decide the losses and award restitution based off those losses
and that no court would believe that having two pictures of child
68
in restitution.
pornography of one victim entitles that victim to millions
The Chief Justice went further and stated that the purpose of the Act
was to respond to the "unique harms caused by child pornography" and
that Congress, by writing the statute to mirror other restitution statutes,
made it harder for victims of child pornography to recover their full
69
losses.
A lot of courts echoed the Chief Justice's sentiment that this decision
made awarding restitution damages to the victim under the Mandatory
70
Restitution Act more difficult. In response to Paroline, other circuit
courts of appeals, however, reconciled or upheld their previous decisions
71
with the decision in Paroline. Regarding proximate cause, courts
where there is
permitted future therapy costs in a restitution award
a
reliable evidence showing the need for future therapy and included
reasonable estimate of the costs.

72

Several circuits decided that restitution under the Mandatory
v.
Restitution Act includes future therapy costs. In United States
stated
Circuit
Rogers,73 the United States Court of Appeals for the First
the victim's
of
amount
the
"determine
to
courts
requires
Paroline
that
and then
images,"
losses caused by the continuing traffic in the victim's
on the
bear
that
"set an award of restitution in consideration of factors
those
producing
in
relative causal significance of the defendant's conduct
lower
the
by
74
set
amount
losses." The court then affirmed the restitution
75
court, which included future therapy costs.

67. Id. at 1730-31.
68. Id. at 1731-32.
69. Id.
Court Made It More
70. See Janet Lawrence, The Peril of Paroline: How the Supreme
(2016).
325
REV.
L.
B.Y.U.
Difficult for Victims of Child Pornography,2016
United States v.
71. United States v. Rogers, 758 F.3d 37, 39-40 (1st Cir. 2014);
F.3d 1245, 1247
242
Julian,
v.
Danser, 270 F.3d 451, 455 (7th Cir. 2001); United States
1999).
Cir.
(9th
966
954,
F.3d
189
Laney,
v.
States
(10th Cir. 2001); United
72. See, e.g., Julian, 242 F.3d at 1248.
73. 758 F.3d 37 (1st Cir. 2014).
74. Id. at 38.
75. Id. at 38-40.

978

MERCER LAW REVIEW

[Vol. 69

The United States Court of Appeals for the Seventh Circuit, in United
States v. Danser,76 wrestled with the meaning of the phrase losses
suffered in the statute, with the defendant arguing that suffered referred
to losses that already occurred and not losses suffered in the future.77 The
court reasoned that it did "not believe that Congress sought to create
such a cumbersome procedure for victims to receive restitution" and that
it was "clear that Congress intended to provide victims of sexual abuse
with expansive relief for 'the full amount of . .. [their] losses' suffered as
a result of abuse."78 The court then affirmed the lower court's restitution
award, which included future therapy costs estimated by the child's
treating psychologist. 79
The United States Court of Appeals for the Tenth Circuit, in United
80
States v. Julian,
also allowed for future therapy costs to be included in
restitution by focusing on the phrasing in the Mandatory Restitution Act
that restitution awards included "any cost incurred by the victim" noting
that the use of incur meant to include future losses.81
The United States Court of Appeals for the Ninth Circuit, in United
States v. Laney,82 also interpreted that the Mandatory Restitution Act
allowed for future therapy sessions to be included in the restitution
hearing as long as the cost for that future therapy was ascertainable at
the time of the restitution hearing.83
Following the trend of the other circuits, the Eleventh Circuit, in
Osman, addressed for the first time whether the Mandatory Restitution
Act permits a restitution award that includes future therapy costs. 84
IV. COURT'S RATIONALE

The Eleventh Circuit relied on Ferber,Paroline,and the cases from the
other circuit courts to determine whether it was proper for the lower
court in Osman to include future therapy costs in restitution awards
under the Mandatory Restitution Act. 85 As part of its reasoning, the court

of appeals noted that the Supreme Court in Ferber recognized the
severity of the consequences of child pornography and stated that "the
76.
77.
78.
79.
80.
81.
82.
83.
84.
85.

270 F.3d 451 (7th Cir. 2001).
Id. at 455.
Id. (emphasis in original).
Id. at 455-56.
242 F.3d 1245 (10th Cir. 2001).
Id. at 1247-48.
189 F.3d 954 (9th Cir. 1999).
Id. at 966.
853 F.3d at 1189.
Id. (quoting Ferber, 458 U.S. at 759).
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distribution of child pornography is 'intrinsically related to the sexual
abuse of children,' because 'the materials produced are a permanent
record of the children's participation and the harm to the child is
86
The purpose of the Mandatory
exacerbated by their circulation."'
a victim whole by awarding
make
to
court
a
Restitution Act is for
losses, and the court noted
victim's
the
of
amount
restitution for the full
for medical services
incurred
costs
any
included
that a "victim's losses

87
relating to psychological care." The court of appeals also noted that

since the government must only meet its burden of proof by a
preponderance of88the evidence, awarding restitution was more likely
than not to occur.
The court of appeals also noted other circuit courts' decisions to uphold
restitution awards that included future therapy costs, as long as the
89
award gave a reasonable estimate of those costs. The court of appeals
stated that "[t]he government must demonstrate the amount of loss with
evidence bearing 'sufficient indicia of reliability to support its probable
of the restitution
accuracy,"'90 and further noted that "the determination
91
that the
means
This
science."
inexact
an
amount is by nature
loss and
victim's
the
of
amount
the
to
government must provide evidence
losses
future
the
predicting
in
reliable
sufficiently
is
that the evidence
92
accuracy.
with probable
The court of appeals also distinguished Parolinefrom this case stating
of the victim's
that, in Paroline, the Court was unable to trace all
victim; here, it
the
against
offense
requested losses to the defendant's
was the
daughter
his
towards
offense
Osman's
that
was clear to the court
93
It
sessions.
therapy
future
for
need
her
of
and
cause of her injuries
deferred to Petrie's testimony, stating that her testimony was sufficiently
reliable for the court to determine a restitution award that would include
94
future therapy costs. Even while noting that Petrie admitted that her
testimony for future expenses was only an estimate given A.E.'s young
noted that
age at the time of the incident, the court of appeals also
suffering
of
signs
shown
already
has
A.E.
testimony,
according to Petrie's

86.
87.
88.
89.
90.
1996)).
91.
92.
93.
94.

Id.
Id.
Id.
Id. at 1189-90.
(11th Cir.
Id. at 1189 (quoting United States v. Bernardine, 73 F.3d 1078, 1080-81
Id. (quoting United States v. Baldwin, 774 F.3d 711, 728 (11th Cir. 2014)).
Id. at 1190.
Id.
Id. at 1189.
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due to her trauma, such as separation anxiety and aversion to touch.9 5
For this reason, the court held the it was a "virtual certainty" that a
daughter who grows up dealing with the absence of her father and who
also will learn of her father's sexual abuse against her will need therapy
in the future.96 Following the trend of the other circuits and due to the
severity of the trauma to the victim in this case, the court of appeals
affirmed the restitution award of the United States District Court for the
Middle District of Florida, which included future therapy costs. 9 7
V. IMPLICATIONS

There is no doubt that United States v. Osman is a difficult case with
disturbing facts, which bring to mind the old legal adage "bad facts make

bad law."9 8 While the United States Court of Appeals for the Eleventh

Circuit followed the trend from other circuit courts to include future
therapy costs in restitution awards under the Mandatory Restitution Act,
the decision in this case should give us pause, and it is worth exploring
the ramifications of this decision. The decision in Osman brings three
main questions to mind: (1) Is this expanded definition of the Mandatory
Restitution Act to include future therapy costs in restitution awards
overly harsh in nature and potentially overly broad? (2) Are high
restitution awards that do not take the defendant's economic situation
into account unrealistic? And (3) does the actual effect of this law does
what Congress intended, which is to use restitution make a victim
whole,
or does this law fall short in reality?
A. The Inclusion of Future Therapy Costs in Restitution is Overly Broad
and Harsh
Including future therapy costs in a restitution award under the
Mandatory Restitution Act is overly broad and harsh. The issue stems
from the fact that the Mandatory Restitution Act took away judicial
discretion to consider the economic situation of the defendant when
awarding restitution and now requires a judge to award for all of a
victim's losses. Now that these losses include future therapy costs, there
is an even greater potential for restitution awards to be beyond the
defendant's ability to pay. While the Supreme Court of the United States,
in Bearden v. Georgia,9 held that it was unconstitutional for a defendant

95.
96.
97.
98.
99.

Id. at 1191.
Id. at 1192.
Id.
See, e.g., Haig v. Agee, 453 U.S. 280, 319 (1981).
461 U.S. 660 (1983).
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to go to jail for a violation of probation due to not being able to pay
restitution,1 00 in practice, there is a potential for restitution awards
as an
beyond the economic means of the defendant can pay acting
extended sentence. Since the government is only required to prove losses
would act
by a preponderance of the evidence, a large restitution award
as an extended sentence and be unduly harsh. 101
These restitution awards also have the potential of being overly broad
in nature due to the predictive nature of including future therapy costs.
There was a shift in Congress and the courts in the last twenty years
from considering restitution as mostly punitive in nature to considering
restitution as a means to rehabilitate a victim.

1 02

The government's

interest in requiring a person convicted of a crime, especially one
involving the sexual exploitation of children, to pay restitution to their
victims as a way of rehabilitation needs to be balanced with protecting
the interest of the defendant and not requiring them to pay huge
restitution awards, including ethereal losses, such as future therapy
costs. While there are many studies and experts that can testify in court
in
and predict how much therapy a child victim needs in the future, 103
reality, no one can truly predict that child's future need for therapy.
The courts attempt to rectify this issue by requiring the government to
are still
predict the future losses with reasonable accuracy, but there
victim
individual
issues of actually knowing how much therapy each
losses"
"all
in
needs in the future, making inclusion of "all future therapy"
104
very sweeping and broad.
B. High RestitutionAwards Not Accounting for a Defendant's Finances
Are Unrealistic
While sympathizing with the victims of child pornography and
recognizing that recovering from sexual traumas are life-long battles,
restitution awards that do not take the financial situation of the
defendant into account can lead to very high restitution awards that the
10 5
Is expecting a defendant, especially
defendant will not be able to pay.
an indigent defendant, to pay a large restitution award unrealistic and,
as a result, ineffective for the purpose of rehabilitating the victim?

100. Id. at 672-73.
101. See Acker, supranote 42.
102. See S. REP. No. 104-179, at 12-13.
103. See Osman, 853 F.3d at 1185-87.
104. See, e.g., David Bungard, Defending Restitution Claims in Child Pornography
Cases in A Post-Paroline World, 40 CHAMPION 16 (Mar. 2016).
105. See Jaclyn Kurin, Indebted to Injustice: The Meaning of 'Willfulness" in a Georgia
v. Bearden Ability to Pay Hearing, 27 GEO. MASON U. CIv. RIGHTS L.J. 265 (2017).
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The court's decision in Osman followed the trend set by other circuit
courts to include future therapy costs in restitution awards under the
Mandatory Restitution Act. While Congress was well-intentioned when
passing this statute, the potential repercussions from the decision in
Osman might do more harm than good for the victims awarded
restitution. This raises issues as to whether the application of the
Mandatory Restitution Act with the decision in Osman will actually
rehabilitate a victim or whether restitution will remain mostly punitive
in nature. 106
C. Making Restitution Awards UnaffordableDefeats Congressional
Intent
High restitution awards that are too expensive for the defendant to
pay means a victim may not receive any of the money awarded in
restitution. This defeats the purpose of what Congress intended when
passing the Mandatory Restitution Act since the victim does not receive
compensation in order to counteract their losses.107 When Congress
enacted the Mandatory Restitution Act to amend the Victim and Witness
Protection Act to make restitution mandatory instead of discretionary for
certain crimes, the well-being and the rehabilitation of the victim was
the main concern.108 It is well established that victims of child
pornography are constantly being re-victimized.109 As they grow older,
the knowledge that their picture or video is online and can never truly be
removed creates an endless cycle of realizing that people are using and
looking at the pictures and videos of them and also realizing people are
possibly using their pictures or videos to condition and sexually abuse
other children.110 The courts do not dispute the gravity of these crimes,
and, as a result, the growing trend in the circuits is to expand the
Mandatory Restitution Act to include future therapy costs when
calculating the victim's losses. It is arguable, however, as to whether this
solution actually helps a victim in the long run if a defendant is unable
to pay the high restitution award in the first place, meaning that the
victim never actually gets compensated for their losses.
However, there are some potentially positive impacts to the shift in
the circuits to include future therapy in restitution awards.
In Osman,
the sentiment of the court of appeals was that due to the severity of the
106. See Kelly v. Robinson, 479 U.S. 36 (1986).
107. See S. REP. No. 104-179.
108. Id. at 12.

109. See Janet Lawrence, The Perilof Paroline: How the Supreme Court Made It More
Difficult for Victims of Child Pornography, 2016 B.Y.U. L. REV. 325 (2016).
110. Id.
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crime, the need for future therapy for the victim was a given.
could mean that the need for therapy is becoming more legitimized and
less stigmatized. Restitution awards based on physical losses might be
easier to calculate, but the mental anguish and mental health of the
victim should not be overlooked. Taking the mental state of the victim
into consideration when calculating losses is a positive step towards
rehabilitating the victim and contributing to their overall well-being.
Osman was a difficult case filled with disturbing facts, which
and could
potentially created a law that was overly broad, unrealistic,
wellThough
victim.
a
for
good
than
possibly cause more harm
in
decision
Circuit's
Eleventh
the
victim-focused,
intentioned and
in
costs
therapy
future
include
to
trend
growing
the
Osman, following
consequences
negative
unintended
have
can
that
decision
a
restitution, is
for the very victims the courts are trying to make whole.

Mary Theresa Mahfoud

111. Osman, 853 F.3d at 1192.
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